It is clear that In litigated civil penalty proceedings, the
determination of appropriate civil penalty assessments for proven
violations is made on a de novo basis by the presiding judge and he Is
not bound by any assessment method of computation utilized by MSHA's
Assessment Office, Boggs Construction Company, 6 IBMA 145 (1976);
Associated Drilling Company, 6 IBMA 217 (1976); Gay Coal Company, 7 IBMA
245 (1977); MSHA v. Consolidated Coal Company, VINC 77-132-P, IBMA 78-3,
decided by the Commission on January 22, 1980.

In the instant proceedings, the initial civil penalty assessments
which appear as part of the petitioner's initial pleadings and civil
penalty proposals in the form of "assessment worksheets" as exhibits
to the proposals, reflect proposed penalty amounts derived from either
the application of "points" assessed for each of the statutory criteria
set out in section 110(i) of the Act, or from a "special assessment"
made pursuant to Part 100, Title 30, Code of Federal Regulations.  It is
clear that I am not bound by those initial assessments, and the assessments
which I have imposed have been made after full disclosure of all of the
facts, and in particular evidence concerning the respondent's present
financial condition and ability to pay.

The record adduced in this case reflects that the mine has been
closed since December 1981, and is no longer actively producing coal.
Petitioner's counsel confirmed the fact that the mine is in a "B" status,
which means that MSHA considers   that it is active but not producing
coal.  Counsel also indicated that since the mine has been closed, MSHA
inspectors are no longer inspecting the mine, no production is going on,
and far as MSHA knows, no power has been supplied to the mine since its
closure (Tr. 159-160).

With regard to the respondent's financial condition, the unrebutted
testimony of the mine operator reflects that the Davis Coal Company is
on the brink of bankruptcy, that it is presently unable to resume active
coal production because of the lack of additional capital, that some of
its mine equipment has been repossessed and sold at auction to satisfy
debts, that some equipment has been attached and removed from the mine
by another creditor and is awaiting sale to satisfy debts, and that the
remaining equipment at the mine is encumbered by a personal note in excess
of $500,000 held by a bank which advanced the money to purchase it.  In
addition, with the exception of two security guards being paid personally
by the mine owner to protect the equipment from theft and vandalism,
no one is working at the mine and the normal workforce of 50 miners have
all been laid off since the mine closed approximately seven months ago. */

After careful review of all of the evidence adduced in these proceedings,
I conclude and find that the imposition of the full amount of the initial
civil penalty assessments proposed by MSHA in these dockets, totalling
approximately $32,773, would have a further adverse impact on the respondent's
ability to reopen the mine and continue its c'oal mining business.  Con-
sidering the fact that the respondent is a small operator and is in
serious financial difficulties, as attested to by the unrebutted credible

V On June 16, 1982, petitioner's counsel advised me that the
respondent has in fact now filed for bankruptcy.
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ess,   or  I have made findings on these issues.     The crucial
